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MASTER DEVELOPMENT AGREEMENT FOR  
GROUND LEASE AND 

DESIGN, CONSTRUCTION AND MANAGEMENT OF 
DISTRICT EMPLOYEE HOUSING PROJECT 

 
This agreement is made and entered into on ________________________, 2019 (“Agreement”) 
by and between the Mountain View Whisman School District, a California public school district 
and political subdivision of the State of California ("District") and Mountain View Owner, LLC, a 
Delaware limited liability company ("Developer").  District and Developer are sometimes 
referred to individually as “Party” or jointly as the “Parties”. 
 

Recitals 
 

A. Developer is the owner of certain real property located at 777 West Middlefield Road, 
Mountain View, California, described in Exhibit A (Property:  Map and Legal Description, 
Plus Street Address), attached hereto and incorporated herein by this reference, and by 
Assessor's Parcel Number(s): 153-24-005 (“Property”). 

 
B. The Property consists of a 9.84-acre parcel (“Lot 1”) to be designed, developed, 

constructed, and maintained by Developer as a market-rate apartment complex with 572 
units (“Market-Rate Housing”), and a 1.8-acre parcel (“Lot 2”) to be designed, developed, 
constructed, operated, and maintained as an apartment complex with 144 units, as 
described in this Agreement.  (“Employee Housing”).  Lot 1 and Lot 2 are as indicated in 
Exhibit A. 

 
C. District has fully examined the demographic trends of the area and the impacts of the 

high housing costs on District employees, which results in high turnover and training 
expenses to the District and the District has determined that the District’s employees lack 
access to sufficient available housing within the City of Mountain View (“City”). 

 
D. Pursuant to the Teacher Housing Act of 2016, codified under Health and Safety Code 

sections 53570-53574, the District intends to work with Developer to design, construct, 
and maintain the Employee Housing on Lot 2 of the Property for use by the District’s 
employees. 
 

E. The Market-Rate Housing and the Employee Housing are jointly referred to herein as the 
“Master Project”. 

 
F. Pursuant to California Revenue and Taxation Code section 202(b)(2), the Parties 

understand that the District’s interest in the Employee Housing will be exempt from 
property taxation. 

 
G. California law provides that, "Where competitive proposals work an incongruity and are 

unavailing as affecting the final result or where they do not produce any advantage . . . 
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the statute requiring competitive bidding does not apply" (Hiller v. City of Los Angeles 
(1961) 197 Cal.App.2d 685, 694), and that public entities need not comply with 
competitive bidding processes where to do so would be impractical or futile and would 
not serve the purposes of competitive bidding.  (Graydon v. Pasadena Redevelopment 
Agency (1980) 104 Cal.App.3d 631.). 

 
H. Bidding the work for the Employee Housing will not produce an advantage to the 

District.  
 
I. Publicly bidding the work for the Employee Housing would be futile and would not serve 

the purposes of competitive bidding. 
 

J. District has requested and Developer has agreed to (i) ground lease Lot 2 to District and 
(ii) design and construct the Employee Housing, pursuant to this Agreement and the 
attachments hereto. 

 
In consideration of the covenants and conditions herein, it is mutually agreed between the 
Parties as follows: 
 

Agreement 
 
1. Effective Date.  This Agreement shall become effective upon execution by both Parties 
after approval by the District’s governing board (“Effective Date”).  

 
2. Employee Housing Description.  The Employee Housing will be constructed on Lot 2 
consisting of the improvements described in Exhibit B (“Employee Housing Description and 
Preliminary Plans”) being one 4-story building containing one hundred forty-four (144) 
apartment units with nineteen (19) studio apartments, eighty-seven (87) one-bedroom 
apartments, and thirty-eight (38) two-bedroom apartments. 

 
3. Ownership.  As of the Effective Date, Developer owns fee title to the Property.  District 
will be the fee title owner of the Employee Housing building and related amenities, upon 
Construction Completion, as defined herein. 

 
4. Preliminary Title Report.  Within five (5) business days of the Effective Date, Developer 
shall provide a current preliminary title report issued by Chicago Title Company (“Title 
Company”) for Lot 2 together with copies of all exceptions and a plotting of easements (“PTR”).  
Within sixty (60) business days of receipt of the PTR, District shall notify Developer in writing of 
its objection to any exceptions (“Objections”). Developer shall have thirty (30) business days to 
respond to District’s Objections and advise District in writing if it intends to cure the Objections 
(either by removal or endorsement) or to terminate this Agreement. If Developer fails to cure 
such Objections to the satisfaction of the District, District will have the option to terminate this 
Agreement. At Closing (as defined in Section 8), the Title Company will issue an ALTA non-
extended leasehold title policy insuring the leasehold interest vested in District for the amount 
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of the estimated Employee Housing Cost subject to (i) non delinquent real property taxes; (ii) 
the matters approved by District with the Objections either removed or endorsed; (iii) the 
CC&Rs (as defined in Section 5); and (iv) any exceptions caused by District. Each Party shall 
deliver such documents as reasonably required by the Title Company to issue the title policy 
(“Title Policy”).   
 
5. Covenants, Conditions & Restrictions.  Prior to the Closing (and prior to recordation of 
the Memorandum of Ground Lease), Developer shall cause a document to be recorded against 
both Lot 1 and Lot 2 covenants, conditions and restrictions which shall include reciprocal 
easements, common areas, parking rights, maintenance obligations, assessment obligations, 
and the restricting the use of Lot 2 consistent with requirements of the City related to the 
income and employment of tenants (“CC&Rs”), as detailed in Exhibit F attached hereto and 
incorporated herein.  

 
6. Ground Lease.  Pursuant to the terms of this Agreement, Developer and District shall 
enter into a ground lease for Lot 2 at the Closing (as defined herein) including the terms 
indicated in Exhibit E (“Ground Lease”).   
 
7. Closing.   The Parties shall each execute and acknowledge (i) two (2) original copies of 
the Ground Lease, (ii) two (2) copies of the O&M Agreement, and (ii) three (3) copies the 
Construction Agreement. Upon satisfaction of all conditions precedent set forth below, the 
Parties shall exchange the executed Ground Lease and Construction Agreement and the Title 
Company shall, when it is committed to issue the Title Policy, record (i) the CC&Rs and (ii) 
Memorandum of Ground Lease in the Official Records of Santa Clara County (“Closing”). The 
Closing must occur on or before April 30, 2020.  The Parties may extend the Closing by mutual 
written consent. 

 
7.1. Conditions Precedent to Closing.  The following conditions must be satisfied or 

waived in writing prior to Closing: 
 
7.1.1. Subdivision of Property.  A parcel map shall have been filed in the Official 

Records dividing the Property into Lot 1 and Lot 2. 
 

7.1.2. Approved Design Plans and Specs.   The Parties have mutually agreed to 
the final plans and specifications for Lot 2. 
 

7.1.3. Developer Funding for Market-Rate Housing.  Developer shall have 
secured construction financing for the Market-Rate Housing. 

 
7.1.4. City Approvals.  All required permits and approvals must have been 

obtained from all applicable governmental agencies including CEQA 
(“Governmental Approvals”).  Developer shall use diligent efforts to 
obtain the Governmental Approvals and District will cooperate with 
Developer’s efforts as requested by Developer.   
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7.1.5. Community Benefit Fee Credits.   The City has issued “community 

benefit” fee credits for the Master Project. 
 

7.1.6. No Legal Challenge.  No legal challenge has been filed to either the 
Governmental Approvals or the Employee Housing and the time period 
for filing challenges has expired. 

 
7.1.7. District Financing.  The District shall have secured financing or funding for 

the development and construction of the Employee Housing and 
obtained all necessary Board of Education approvals for any related 
agreements, including any related agreements with the City for joint 
financing of the Employee Housing. 

 
7.1.8. Document Approval.  The Developer and the District’s governing board 

have both mutually agreed the form and content of the Ground Lease, 
the Construction Agreement, the CC&Rs and the O&M Agreement. 

 
7.1.9. Title Policy.  The Title Company will issue the Title Policy to District, as 

specified herein. 
 

7.1.10. Representations and Warranties.  All representations and warranties as 
stated herein are true and correct. 

 
7.2. Mutual Cooperation.  The Parties agree to cooperate with each other to provide 

all reasonable efforts to assist each other in procuring financing, grants, 
subsidies, and other financing avenues to finance the Employee Housing. The 
Parties shall negotiate the Construction Agreement, CC&Rs, O&M Agreement 
and the Ground Lease in good faith but each Party shall not be bound by any of 
the agreements until executed by the Parties. 

 
8. Design and Construction 

 
8.1. Schedule.  The Employee Housing will be completed within the time specified in 

Exhibit D (“Design and Construction Schedule”), attached hereto and 
incorporated herein by this reference. This shall be the “Contract Time.”   

 
8.2. Contract Price.  District shall pay for the design and construction of the 

Employee Housing, as indicated in Exhibit C (“Employee Housing Preliminary 
Scope Breakdown and Design and Construction Cost”).  Those payments include 
all costs, fees, charges, and expenses reasonably and necessarily incurred to 
design and construct the Employee Housing including, without limitation, all 
costs, fees, charges, and expenses for the Architect and other design 
consultant(s); testing and inspection(s); all contractors, subcontractors, laborers, 
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suppliers, etc., performing work to construct the Employee Housing, attorneys 
fees incurred in connection with disputes and claims with contractors, 
consultants, or others performing work or services, or providing equipment, 
supplies, or materials for the construction of the Employee Housing, and all costs 
of labor compliance.   

 
8.2.1. The District’s total cost to plan, develop, design, and construct the 

Employee Housing shall not exceed $56,000,000.  This shall be the 
“Contract Price.” 
 

8.2.2. The Parties agree that a portion of the Contract Price is for the design of 
the Project and shall be paid prior to the start of construction.  That 
portion of the Contract Price is $1,052,000, and shall be paid for services 
rendered, on a monthly basis, based on documentation provided by the 
Developer and the Architect, to the District’s reasonable satisfaction.  The 
Parties will agree on the timing of the payment(s) for this portion of the 
Contract Price or other process for those payment(s), including as a credit 
towards the School Impact Fees as indicated herein. 
 

8.2.3. If this Agreement terminates prior to the completion of the Design Phase, 
due to a failure of one of the conditions precedent, District agrees to pay 
the portion of the design costs related to the Employee Housing through 
this Agreement’s termination date.  District will thereafter be the owner 
of the paid portion of the design work. 

 
8.3. Fees.   

 
8.3.1. Permitting and Development Fees.  As part of the development, design, 

and construction of the Employee Housing, Developer will pay all fees in 
connection with the design and construction of the Employee Housing, 
subject to reimbursement from the District only as expressed in this 
Agreement. 
 

8.3.2. School Impact Fees.  Developer shall pay to the District all school impact 
fees for both the Market-Rate Housing and the Employee Housing, as 
authorized and pursuant to Education Code section 17620, et seq., and 
Government Code section 65995, et seq.  (“School Impact Fees”).  The 
School Impact Fees shall be paid at the time the building permit for 
Employee Housing is issued.  The Parties have agreed that Developer may 
pay the School Impact Fees as an offset against amounts due from the 
District pursuant to this Agreement. 
 

8.4. CEQA.  Developer shall, at its expense, clear the Employee Housing under the 
California Environmental Quality Act (CEQA). 
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8.5. Design Agreement.  The Parties agree that this Agreement constitutes a design 

agreement pursuant to which the Developer shall design the Employee Housing 
for the District.  Developer shall ensure that the Architect designs the Employee 
Housing pursuant to the Employee Housing Plans and Description attached 
hereto as Exhibit B and pursuant to the terms and conditions Exhibit G (“Design 
Provisions”) attached hereto and incorporated herein. 

 
8.6. Construction Agreement.  Developer and District agree to enter into a three-

party Construction Agreement with a mutually agreeable California licensed 
general contractor (“Contractor”) for the construction of the Employee Housing 
pursuant to a Construction Agreement, including the terms indicated in Exhibit H 
(“Construction Agreement”).  

 
9. Operations & Maintenance Agreement.  Prior to Construction Completion Date, 
Developer and District will enter into an Operations & Maintenance Agreement, for Developer 
to provide for operation and maintenance obligations consistent with the terms indicated in 
Exhibit I (“Operations & Maintenance Agreement”). 

 
10. Developer’s Insurance.  During the entire term of this Agreement, Developer shall have 
and maintain in force, the minimum policy limits indicated herein.   

 
10.1. All of Developer’s insurance shall be placed with insurers ADMITTED in California 

with a current A.M. Best's rating of no less than A— or A:VII. Developer shall 
provide documentation to the District demonstrating this rating. 
 

10.2. The limits of insurance shall not be less than the following amounts: 
 

Commercial General Liability 
Includes:  Personal & Advertising Injury, 
Product Liability and Completed 
Operations 

$1,000,000 each occurrence;  
$2,000,000 general aggregate 
 

Automobile Liability – Any Auto 
 

$100,000 per occurrence / 
$300,000 aggregate 
 

Professional Liability(E&O) 
 

$1,000,000, $150,000 
deductible 
 

Workers Compensation 
 

$1,000,000 per incident 

 
10.3. Commercial General Liability Insurance.  Coverage to be written on an 

occurrence form.  Coverage to be at least as broad as ISO form CG 0001 (12/07), 
without endorsements that limit the policy terms with respect to: (1) the 
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definition of an Insured Contract, (2) provisions for severability of interest, (3) 
explosion, collapse, underground hazard.  District shall be named as an 
additional insured on Developer’s Commercial General Liability policy for any 
liability arising out of the Work. 

 
10.4. Automobile Liability.  Coverage to be written on an occurrence form.  District 

shall be named as an additional insured on Developer’s Automobile Liability 
policy for any liability arising out of the Work. 

 
10.5. Professional Liability Insurance (E&O).  This insurance shall cover the Developer 

and its sub-consultant(s) for professional liability in at least the amounts set 
forth herein above.  Additionally, the policy must contain terms or endorsements 
extending coverage that requires the insurer to defend and indemnify for acts 
which happen before the effective date of the policy provided the claim is first 
made during the policy period, coverage to continue through Construction 
Completion plus “tail” coverage for two (2) years thereafter.. 

 
10.6. Workers Compensation: Statutory limits.  

 
 

11. Agreement Binding on Successors in Interest.  The burdens of this Agreement bind and 
the benefits of this Agreement inure to the successors in interest to the Parties.   
 
12. Assignment.  Either Party has the right to assign the Agreement, in whole or in part, but 
only upon the prior written consent of the other Party, whose consent shall not be 
unreasonably withheld. 

 
13. Notices.  All notices, or other communications required or permitted by this Agreement 
shall be in writing and shall be duly served and given when personally delivered or sent via 
overnight delivery as follows: 

 
District 
Mountain View Whisman School District 
1400 Montecito Avenue 
Mountain View, CA  94043 
Attention:  _________________ 

Developer 
Fortbay Mountain View, LLC 
22 S. Santa Cruz Avenue, 2nd Floor 
Los Gatos, CA  95030-6537 
Attention:  _________________ 

 
With copy to: 
Philip J. Henderson 
Orbach Huff Suarez & Henderson 
1901 Harrison Street, Suite 1630 
Oakland, CA  94612 

 
With copy to: 
Anne Nelson Lanphar, Esq. 
Aleshire & Wynder, LLP 
18881 Von Karman Avenue, Suite 1700 
Irvine, CA  92612 

 
14. Entire Agreement.  This Agreement constitutes the entire understanding and agreement 
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between the Parties and supersedes all previous negotiations among them.  Except as otherwise 
expressly provided, neither this Agreement nor any of its terms may be amended, modified or 
waived except by written agreement. 

 
15. Counterparts.  This Agreement may be executed in several counterparts, each of which 
shall be an original and all of which shall constitute but one and the same Agreement. 

 
16. California Law.  This Agreement shall be governed and construed in accordance with the 
laws of the State of California and venue for any action concerning this Agreement shall be in 
Santa Clara County, California. 

 
17. Incorporation of Recitals and Exhibits.  The Recitals and each Exhibit attached hereto 
are hereby incorporated herein by reference 

 
18. Additional Representations and Warranties.   

 
18.1. Developer represents and warrants that the individual(s) executing this 

Agreement on its behalf have the legal power, right and actual authority to bind 
the Developer to the terms and conditions of this Agreement. 
 

18.2. District represents and warrants that the individual(s) executing this Agreement on 
behalf of District have the legal power, right and actual authority to bind the 
District to the terms and conditions of this Agreement. 
 

19. Time.  Time is of the essence of this Agreement and of each and every term. 
 

20. Attorneys’ Fees.  In the event of any action or proceeding brought by either Party against 
the other Party under this Agreement, the prevailing Party shall be entitled to recover its 
reasonable attorney’s fees and costs in such action or proceeding in such amount as the court 
may adjudge. 
 
In Witness Whereof, accepted and agreed on the date indicated below:  
 
Dated:     , 20___ 
 
Mountain View Whisman School District 
 
By:       
 
Print Name:      
 
Print Title:      

Dated:      , 20___ 
 
Mountain View Owner, LLC 
 
By: Fortbay Mountain View, LLC, a Delaware 
limited liability company 
Its: Manager 
 
By:  DEREGT INVESTMENT HOLDINGS, LLC,  
        a California limited liability company 
        Managing Member 
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        By: ________________________ 
               Thomas S. deRegt 
                Managing Member 
 
 
 
 

 Dated:      , 20___ 
 
DEREGT INVESTMENT HOLDINGS, LLC 
 
 
By:        
 
Print Name:      
 
Print Title: Managing Member 
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Exhibit A 
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Exhibit B 
Employee Housing Summary and Preliminary Plans 
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Exhibit C 
Employee Housing Preliminary Scope Breakdown and Design and Construction Cost 

 
Description Costs 
Design:   

Schematic Design Phase $20,000.00 
Full Service Architectural Fee: 
 Design Documents (40%, 14 weeks) 
 Construction Documents (40%, 12 weeks) 
 Construction Admin. (20%, 20 months) 

 
$225,000.00 
$275,000.00 
$145,000.00 

SMEP Design Fee $387,000.00 
Total Design $1,052,000.00 
  
  

Construction:  
Direct Costs $39,056,208.00 
GC General Conditions (4%) $1,562,248.00 
GC Fee (3%) $1,218,554.00 
Insurance CCIP (0.7%) $248,329.00 
Hard Costs Contingency (2%) $842,427.00 
Permits & Fees $2,880,000.00 
Consultants $310,000.00 
Developer Overhead (15%) $6,761,065.00 
Professional & Legal Fees $200,000.00 
Insurance & Bonds $714,575.00 
Soft Costs Contingency (5%) $623,282.00 
Total Construction $54,416,688.00 

  
  
  
 Total:     $55,468,688.00 
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Exhibit D 
Design and Construction Schedule 

 
Assuming the City approves the Agreement by April 1, 2019, then the following milestones are 
established: 

- Closing by April 30, 2020 
- Fortbay will begin construction by within one month of Closing 
- Fortbay will complete the Employee Housing by within 28 months of Closing 

If any delays are not District-caused, District will not pay cost escalation impacts, if any. 
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Exhibit E 
Ground Lease Summary Terms 

 
Summary of Ground Lease Terms. The key terms of the Ground Lease are summarized 
below.  In the event of a conflict between the summary and the Ground Lease, the 
terms of the Ground Lease shall control. 
 

1. Term.  Fifty-Five (55) years from the Ground Lease Commencement Date. 
 

2. Ground Lease Commencement Date:  The Ground Lease term will commence the later of: 
(i) the date of recordation of the Ground Lease and (ii) the Construction Commencement 
Date. 

 
3. Optional Term Extension.   The District, at its discretion, can renew the Ground Lease up to 

four (4) times, each for ten (10) years in duration, for a total possible maximum Ground 
Lease term of ninety-five (95) years. 

 
4. Purchase of Improvements.  At the end of the Ground Lease Term, the Developer shall pay 

to the District the then-current fair market value for the Employee Housing building and 
appurtenant facilities then existing on Lot 2.  If the Ground Lease is terminated prior to the 
end of the Term due to a material and incurable breach caused by the District, the 
Developer shall pay to the District the then-current fair market value for the Employee 
Housing building and appurtenant facilities then existing on Lot 2, less any costs incurred by 
Developer as a result of the District’s breach. 

 
5. Use.  Pursuant to the Master Development Agreement, at the Closing covenants, conditions 

and restrictions shall be recorded (“CC&R’s”) applicable to the Property, including any cross 
easements, common areas, parking rights, maintenance obligations, restrictions on use and 
reciprocal rights. These terms will include, but not be limited to the following: 

 
5.1. Providing the District a first priority to rent the intended one hundred forty-four (144) 

units in the Employee Housing to District employees during the term of the Ground 
Lease pursuant to the terms of this Agreement. 

 
5.2. Any units in the Employee Housing not rented to District employees within the time 

frames and procedures indicated in this Agreement, may thereafter be let for rental not 
to exceed one-year to other eligible low or moderate income residents whose income is 
at or below one hundred percent (100%) of the Area Median Income as set by the City 
(“AMI”). 

 
5.3. District agrees that twenty (20) of the 144 intended units, in the first year of occupancy 

under the Ground Lease, will be first offered to the most recent former tenants of the 
Village Lakes Apartments for no more than one (1) year, if those persons income is less 
than eighty percent (80%) AMI. 
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6. Rent.   

 
6.1. Rent During Construction Period.  Prior to the Construction Completion Date as 

defined in the Agreement, rent will accrue at an annual rent of Nine Hundred Thousand 
dollars ($900,000), prorated daily based on the day construction of the Project begins 
and the Construction Completion Date.    

 
6.2. Annual Rent.  As of the Construction Completion Date, the District will thereafter pay 

an annual rent of One Million Eight Hundred Thousand dollars ($1,800,000), which will 
adjust annually, pursuant to the annual lease payment schedule as detailed in the 
Ground Lease.  

 
6.3. Rent Accrual.  The Rent During Construction Period and the Annual Rent shall both 

accrue from the Construction Completion Date (“Accrued Rent”) but shall not be paid 
until six (6) months after the Construction Completion Date (“Rent Commencement 
Date”).  The Accrued Rent shall thereafter be paid from Net Subrental Proceeds 
(defined below) pursuant to a payment schedule that will be part of the Ground Lease 
(“Accrued Rent Payment”). 

 
6.3.1. Annual Rent Payment.  Commencing on the Rent Commencement Date, the 

Annual Rent shall be paid in equal monthly installments in advance on the first day 
of each month. 

 
6.3.2. Source of Accrued Rent Payment.  Commencing on the Rent Commencement 

Date, the Accrued Rent Payment shall be paid monthly from net subrental 
proceeds determined as gross subrental income less District’s operating and 
maintenance costs (“Net Subrental Proceeds”). 

 
7. Taxes.  The District shall pay all applicable possessory, property or other taxes for Lot 2 

during the Term of the Ground Lease.  The District will take all reasonable efforts to secure 
a tax exemption for Lot 2. 

 
8. Title Policy.  At the Closing of the Master Development Agreement, the Title Company shall 

issue an ALTA non-extended coverage leasehold policy of title insurance insuring the 
leasehold interest vested in District for the amount of the Employee Housing Cost subject 
only to (a) non-delinquent real property taxes; (b) approved title exceptions; (c) the CC&Rs; 
and (d) any exceptions caused by District (“Title Policy”).  Each Party shall deliver such 
documents as reasonably required by the Title Company to issue the Title Policy. 
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Exhibit F 
Covenants, Conditions and Restrictions 

 
Summary of the CC&Rs. The key terms of the CC&Rs are summarized below.  In the 
event of a conflict between the summary and the CC&Rs, the terms of the CC&Rs shall 
control. 

 
1. Reciprocal easements for access  
2. Maintenance obligations for each Lot owner 
3. Restriction of Lot 2 to applicable employment and income restrictions  
4. Right of Lot 1 owner to maintain Lot 2 and be reimbursed 
5. Lot 2 will have right to use 144 designated parking spaces within the parking structure 

on Lot 1 together with certain guest parking.  
6. Lot 2 will have right to use all amenities on Lot 1.  
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Exhibit G 
Design Provisions 

 
Architect shall perform the following Services and Developer is contractually obligated to 
ensure that Architect fully complies with these requirements. 

 
Article 1. DESIGN SERVICES 

1.1. Selection of Architect.  The Developer selected and the District hereby approves 
KTGY Architects as the architect to design and supervise construction of the 
Employee Housing (“Architect”).  The Architect shall be retained and employed by 
the Developer during the term of the Architect’s services as the Architect for the 
Employee Housing and the Market-Rate Housing, and all fees and costs of the 
Architect shall be paid by Developer.  The Architect shall be licensed in the manner 
required by California law for the design and ongoing supervision of construction of 
a public entity. 

1.2. Architect will design the Employee Housing pursuant to the Agreement including, 
without limitation, Exhibit B. 

1.3. Architect will meet with District upon District’s request and/or as needed to review 
equipment, scope of work, and installation plans that relate to the design and 
construction of the Employee Housing.   

1.4. During the course of the Services, and at least weekly, Architect will provide reports 
to the District of the general status and progress of the Services. 

1.5. Scope, Responsibilities, and Services of Architect 

1.5.1. Architect shall provide Services that shall comply with professional 
engineering standards, recognized industry standards, professional skill and 
judgment, and applicable requirements of federal, state, and local law. 

1.5.2. Architect acknowledges it is obligated to develop and implement storm 
water requirements.   

1.5.3. Architect shall contract for or employ at Architect’s expense, consultant(s) to 
the extent deemed necessary for completion of its Services on the Employee 
Housing including, but not limited to, architects, mechanical, electrical, 
structural, civil engineers, landscape architects, low voltage, data, and 
telephone consultants as necessary, licensed as required by the State of 
California.  Nothing in the foregoing procedure shall create any contractual 
relationship between the District and any consultant employed by the 
Developer or the Architect. 

1.5.4. Where applicable, Architect shall identify all authorities having jurisdiction 
(“AHJ”) over essential building and design elements and coordinate with and 
implement the requirements of the regulatory agencies or their authorized 
agents, including, without limitation, the City of Mountain View, the State 
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Fire Marshal, the Division of the State Architect, County and District Health 
Inspectors and any regulatory office or agency that has authority for review 
and supervision of the Employee Housing.  

1.5.5. As required, Architect shall provide Services required to obtain AHJ’s 
approval for off-Site work related to the Employee Housing.  

1.5.6. Architect shall use its best efforts to provide pictures downloaded to 
computer files, updated as requested by the District, that the District may 
use on its website. Pictures shall be limited to Architect’s Scope of Work. 

1.5.7. Architect shall obtain a title report from the applicable local agency(ies) to 
determine the existence and impact of any existing utility easements 
impacting or otherwise encumbering the Site.   

1.6. Architect shall be responsible for the professional quality and technical accuracy of 
all studies, reports, projections, master plans, designs, drawings, specifications and 
other Services furnished by Architect for the Employee Housing.  Architect shall, 
without additional compensation, correct or revise any errors or omissions in its 
studies, reports, projections, master plans, design, drawings, specifications and 
other Services. 

1.7. Architect Staff  

1.7.1. The Architect has been selected to perform the Services herein because of its 
skills and expertise. 

1.7.2. The Architect shall not change any of the key personnel without prior written 
approval by District, unless said personnel cease to be employed by 
Architect.  In either case, District shall be allowed to interview and approve 
replacement personnel.  Such approval shall not be unreasonably withheld or 
delayed. 

1.7.3. If any designated lead or key person fails to perform to the reasonable 
satisfaction of the District, then, upon written notice, the Architect shall have 
five (5) days to remove that person from the Employee Housing and replace 
that person with one reasonably acceptable to the District.   

1.8. Ownership of Data 

1.8.1. All Plans, Drawings, Designs, Specifications and other documents provided by 
or prepared by Architect during Architect’s Services in connection with the 
Employee Housing shall become and remain the property of the District, 
including, but not limited to, record drawings, specifications, and estimates 
that the Architect or its Architects, prepares or causes to be prepared 
pursuant to this Agreement. 

1.8.2. The Architect retains all rights to all copyrights, designs and other intellectual 
property embodied in the plans, record drawings, specifications, estimates, 
and other documents that the Architect or its consultants prepares or causes 
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to be prepared pursuant to this Agreement.   

1.8.3. The Architect shall perform the Services and prepare design documents 
under the Agreement with the assistance of Computer Aided Design Drafting 
(CADD) (e.g., AutoCAD) Technology.  The Architect shall deliver to the 
District, on request “thumb” drive, and/or compact disc format and 
compatible with AutoCAD 2006 (not .pdf).  As to any drawings that Architect 
provides in a CADD file format, the District acknowledges that anomalies and 
errors may be introduced into data when it is transferred or used in a 
computer environment, and that the District should rely on hard copies of all 
documents. 

1.8.4. In order to document exactly what CADD information was given to the 
District, Architect and District shall each sign a “hard” copy of reproducible 
documents that depict the information at the time Architect produces the 
CADD information.  District agrees to release Architect from all liability, 
damages, and/or claims that arise due to any changes made to this 
information by anyone other than the Architect or Consultant(s) subsequent 
to it being given to the District. 

1.8.5. Following the termination of the Contract, for any reason whatsoever, the 
Architect shall promptly deliver to the District upon written request the 
following items (hereinafter “Instruments of Service”) in electronic format 
(Microsoft Word), assuming the District has made all payments to Architect 
as required by the termination provisions in this Contract.   

1.8.5.1. One set of the specifications, and all existing cost estimates for the 
Employee Housing, in hard copy, reproducible format. 

1.8.5.2. Where applicable, one set of fixed image CADD files in DXF format of 
the drawings that are part of the Contract. 

1.8.5.3. Where applicable, one set of non-fixed image CADD drawing files in 
DXF and/or DWG format of the site plan, floor plans (architectural, 
plumbing, structural mechanical and electrical), roof plan, sections 
and exterior elevations of the Employee Housing. 

1.8.5.4. All finished or unfinished documents, studies, reports, calculations, 
drawings, maps, models, photographs, and reports prepared by the 
Architect under the Contract.  

1.9. Certificate of Architect.  Architect certifies that the Architect is properly licensed 
under the laws and regulations of the State of California to provide the professional 
Services that it has herein agreed to perform. 

Article 2. Planning and Design Phase  

Article 3. Architect shall prepare deliverables as indicated herein to completion of documents 
that would be sufficient for use by contractors to construct the Employee Housing 
(“Construction Documents”).   
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3.1. Technology Backbone.  Architect shall be responsible for the coordination of the 
design and the layout of the technology backbone system of the Work with the 
District’s Information Technology Department and/or the District’s technology 
consultant, and lay out any included technology backbone system.  The coordination 
effort shall include location and routing of raceways, conduits and outlets and the 
required spaces to accommodate electrical, data and communication wiring.  
Architect and consultant(s) shall prepare and be responsible for documents 
prepared by the Architect based on the information provided by the District’s 
technology consultant as appropriate to the level of design completion.  

3.2. Architect shall prepare and review with District staff a work plan identifying specific 
tasks including, but not limited to: interviews, data collection, analysis, report 
preparation, planning, architectural programming, concepts and schematic design 
preparation and estimating that are part of the Services of the Employee Housing. 
Also identified will be milestone activities or dates, specific task responsibilities of 
the Architect, required completion times necessary for the review and approval by 
the District and by pertinent AHJs and additional definition of deliverables.  

3.3. Architect shall be responsible for the following Design Services.   

3.3.1. Architectural 

3.3.1.1. Floor plans.  

3.3.1.2. 1/8" scale building sections showing dimensional relationships, 
materials, and component relationships. 

3.3.1.3. Identification of all fixed equipment to be installed.  

3.3.1.4. Site plan completely drawn with beginning notes and dimensions 
including grading and paving. 

3.3.1.5. Development of details and large-scale blow-ups. 

3.3.1.6. Building exterior elevations and sections in sufficient detail to 
demonstrate design concept indicating location and size of 
fenestration.  

3.3.1.7. As applicable, identify proposed roof system, deck, insulation system, 
and drainage technique.  

3.3.1.8. Identify minimum finish requirements, including ceiling, floors, walls, 
doors, windows, and types of hardware.  

3.3.1.9. Floor plans identifying all fixed and major movable equipment and 
furniture.  

3.3.1.10. Typical reflected ceiling development including ceiling grid and 
heights for each ceiling to be used, showing: 

3.3.1.10.1. Light fixtures. 

3.3.1.10.2. Ceiling registers or diffusers. 
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3.3.1.10.3. Access Panels. 

3.3.1.11. Outline Specifications for architectural, structural, mechanical, 
electrical, civil and landscape manuals, systems and equipment. 

3.3.1.12. Identify code requirements, include occupancy classification(s) and 
type of construction.  

3.3.1.13. Legend showing all symbols used on drawings. 

3.3.2. Structural 

3.3.2.1. Layout structural systems with dimensions and floor elevations.  
Identify structural systems (including pre-cast, structural steel with 
composite deck, structural steel bar joists); with sizing identified.       

3.3.2.2. Identify foundation systems (including fill requirements, piles, 
caissons, spread footings); with sizing identified. 

3.3.2.3. Structural drawing with all major members located and sized. 

3.3.2.4. Establish final building and floor elevations. 

3.3.2.5. Specifications. 

3.3.2.6. Identify foundation requirement (including fill requirement, piles) 
with associated soil pressure, water table and seismic center. 

3.3.3. Mechanical 

3.3.3.1. Calculate block heating, ventilation, and cooling loads including skin 
versus internal loading as required, and major duct or pipe runs sized 
to interface with structural. 

3.3.3.2. Select a minimum of two (2) HVAC systems that appear compatible 
with loading conditions for subsequent life cycle costing. 

3.3.3.3. Show selected system on drawings as follows: 

3.3.3.3.1. Single line drawing(s) of all mechanical equipment spaces, 
ductwork and pipe chases. 

3.3.3.3.2. Location and preliminary sizing of all major equipment and 
duct work in allocated spaces. 

3.3.3.3.3. Schematic piping. 

3.3.3.3.4. Temperature control zoning. 

3.3.3.4. Major mechanical equipment should be scheduled indicating size and 
capacity. 

3.3.3.5. Ductwork and piping should be located and sized at 100% 
Construction Document completion. 
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3.3.3.6. Devices in ceiling should be located at 100% Construction Document 
completion. 

3.3.3.7. Provide design criteria to include the intent base of design for the 
projects. 

3.3.3.8. Evaluate and confirm the load requirements of all equipment and 
systems, the impact of those on existing facilities, and the 
requirements to increase these loads to accommodate the increase at 
100% Construction Document completion. 

3.3.3.9. Legend showing all symbols used on drawings. 

3.3.3.10. Outline Specifications indicating quality level and manufacture at 
100% Construction Document completion. 

3.3.3.11. Control systems identified at 100% Construction Document 
completion. 

3.3.4. Electrical 

3.3.4.1. Calculate overall electrical loads. 

3.3.4.2. Identify electrical system for service, power, lighting, low voltage and 
communication loads, including proposed or planned additional 
buildings or other facilities on the Project Site(s). 

3.3.4.3. All major electrical equipment scheduled indicating size and capacity. 

3.3.4.4. Complete electrical distribution including a one-line diagram 
indicating final location of switchboards, communications, controls 
(high and low voltage), motor control centers, panels, transformers, 
and emergency generators, if required.  Low voltage system includes 
fire alarm system, security system, clock and public address system, 
voice data system, and telecom/technology system. 

3.3.4.5. Show system(s) selected on drawings as follows: 

3.3.4.5.1. Single line drawing(s) showing major distribution system. 

3.3.4.5.2. Location and preliminary sizing of all major electrical 
systems and components including: 

3.3.4.5.2.1. Load centers. 

3.3.4.5.2.2. Main panels. 

3.3.4.5.2.3. Switch gear. 

3.3.4.6. Provide design criteria to include the intent base of design for the 
projects.  

3.3.4.7. Developed and detailed Outline Specifications indicating quality level 
and manufacture. 
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3.3.4.8. Evaluate and confirm the load requirements of all equipment and 
systems, the impact of those on existing facilities, and the 
requirements to increase these loads to accommodate the increase  

3.3.5. Civil 

3.3.5.1. Development of on and off site utility systems for sewer, electrical, 
water, storm drain and fire water.  Includes, without limitation, pipe 
sizes, materials, invert elevation location and installation details 

3.3.5.2. Identify surface improvements including roadways, walkways, parking 
(with assumed wheel weights), finish grades, and drainage to one 
hundred percent (100%) completion of Construction Documents.  
Includes details and large scale drawings of curb and gutter, manhole, 
thrust blocks, paved parking and roadway sections. 

3.3.5.3. Coordinate finish floor elevations with architectural site plan. 

3.3.6. Landscape.  Develop and coordinate landscape design concepts entailing 
analysis of existing conditions, proposed components and how the occupants 
will use the facility.  Include location and description of planting, ground 
improvements, and visual barriers. 

3.3.7. Specifications.  Prepare detailed specifications in standard CSI format 
(Divisions 1 to 49) for all Employee Housing systems, components and 
equipment and their criteria and quality standards.  Architect is to use 
District’s standardized equipment/material list for new construction and 
modernization in development of the Employee Housing design and 
specifications.  

3.3.8. Meetings.  During this Phase, Architect shall attend, take part in, and, when 
indicated, conduct meetings, site visits, and workshops as indicated below. 

3.3.9. Value Engineering Workshop.  The Architect shall conduct two (2) value 
engineering workshops including all necessary Architect consultant(s), the 
District, and the Project Manager during the Design Phase.  Each workshop 
may include several meetings.  

3.3.10. Deliverables and Numbers of Copies.  Architect shall provide to the District 
one hard copy of the above noted items produced, together with one copy of 
each item in electronic format  

3.3.10.1. Two copies of meeting Reports/Minutes; 

3.3.10.2. Two copies of Design Package with alternatives; 

3.3.10.3. Two copies of inspection file, including all correspondence and 
meeting notes to date, or notification in writing that Architect has not 
met or corresponded with inspector(s) to the Employee Housing. 

3.3.11. Presentation 
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3.3.11.1. Architect shall present and review with the District the design at the 
following stages: 

3.3.11.1.1. At approximately 20% completion of Construction 
Documents. 

3.3.11.1.2. At approximately 40% completion of Construction 
Documents. 

3.3.11.1.3. At 75% completion of Construction Documents. 

3.3.11.2. The Design at to one hundred percent (100%) completion of 
Construction Documents shall be revised within the accepted 
program parameters until a final concept within the District’s current 
budget for the Employee Housing has been accepted and approved 
by the District at no additional cost to the District. 

Article 4. Architect’s Insurance.  During the entire term of this Agreement, Architect shall 
have and maintain in force, the minimum policy limits indicated herein.  Architect 
shall not commence any design or construction Work (“Work”), nor allow any 
subcontractor, employee, or agent to commence Work until the insurance required 
of the Architect, subcontractor, or agent has been obtained.  Architect’s policy(ies) 
shall be primary and any insurance carried by District shall be secondary and 
supplemental.  All policies shall contain waivers of subrogation against the District.  
Excess/Umbrella policies can be used to satisfy the insurance required of Architect. 

 
4.1. All of Architect’s insurance shall be placed with insurers ADMITTED in California with 

a current A.M. Best's rating of no less than A— or A:VII. Architect shall provide 
documentation to the District demonstrating this rating. 

 
4.2. The limits of insurance shall not be less than the following amounts: 

 
Commercial General Liability 
Includes:  Personal & Advertising 
Injury, Product Liability and 
Completed Operations 

$2,000,000 each occurrence;  
$4,000,000 general aggregate 
 

Automobile Liability – Any Auto 
 

$2,000,000 per occurrence 
(combined single limit) 
 

Excess Liability (Umbrella) 
 

$5,000,000 per occurrence;  
$5,000,000 aggregate 
 

Workers Compensation 
 

Statutory limits pursuant to 
State law 

Employers’ Liability 
 

$2,000,000 each accident, 
each disease; 
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$2,000,000 policy limit 
Professional Liability $2,000,000 each occurrence; 

$4,000,000 general aggregate 
 

 
4.3. Commercial General Liability Insurance.  Coverage to be written on an occurrence 

form.  Coverage to be at least as broad as ISO form CG 0001 (12/07), without 
endorsements that limit the policy terms with respect to: (1) the definition of an 
Insured Contract, (2) provisions for severability of interest, (3) explosion, collapse, 
underground hazard.  District shall be named as an additional insured on Architect’s 
Commercial General Liability policy for any liability arising out of the Work. 

 
4.4. Automobile Liability.  Coverage to be written on an occurrence form.  District shall 

be named as an additional insured on Architect’s Automobile Liability policy for any 
liability arising out of the Work. 

 
4.5. Excess Liability Insurance.  Coverage to be written on an occurrence form.  Coverage 

terms and limits to apply excess of the per occurrence and/or aggregate limits 
provided for Commercial General Liability, Auto Liability and Professional Liability.  
Coverage terms and limits to also apply in excess of those required for Employers 
Liability.  District, by way of policy language, shall be an additional insured on the 
Architect’s Excess Liability Insurance which follows the underlying insurance policy. 

 
4.6. Workers Compensation: Statutory limits.  

 
4.7. Employers’ Liability:  As indicated above. 

 
4.8. Professional Liability Insurance.   

 
4.8.1. Coverage to be written on a claims-made form and shall cover all non-

construction Services including, without limitation, all programming, design, 
engineering, and architectural Services performed by Architect.   

 
4.8.2. Subcontractors / Subconsultants.  Subcontractors who perform non-

construction services for the Employee Housing shall carry professional 
liability insurance at the same limits required of the Architect to cover that 
subcontractor’s work. 

 
4.8.3. The Architect shall provide to the District certificate(s) of insurance and 

endorsements satisfactory to the District.  The certificate of insurance shall 
provide that should any of the above-described policies be cancelled or 
reduced in coverage or limits while the Work is in progress, before the 
expiration date thereof, notice will be delivered in accordance with the policy 
provisions, pursuant to ISO ACORD Form 25 (05/2010).  Architect shall 
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provide District at least thirty (30) days’ prior written notice of the 
cancellation, non-renewal or reduction in coverage or limits of the insurance.  
Furthermore, Architect shall indemnify District for any loss suffered by 
District to the extent that the loss is attributable to Architect’s failure to 
provide District with thirty (30) days’ prior written notice.  Excess/Umbrella 
policies can be used to satisfy the insurance required of Architect. 
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Exhibit H 
Construction Agreement Summary Terms 

 
Summary of Construction Agreement Terms. The key terms of the Construction 
Agreement are summarized below and are intended to be a three-party agreement 
between the District, the Developer, and a licensed contractor.  In the event of a conflict 
between the summary and the Construction Agreement, the terms of the Construction 
Agreement shall control. 

 
1. Plans and Specifications.  The Employee Housing shall be constructed in accordance with 

the final District-approved version of the plans and specifications (“Plans and 
Specifications”).  Neither Developer, the Architect, the District nor any other entity or 
individual working on the Employee Housing shall have authority to order any changes in 
the Plans and Specifications or to perform any work inconsistent with the Plans and 
Specifications without the prior written authorization from the District. 

 
2. Contract Amount and Payments. The Construction Contract amount shall be TBD Million 

Dollars ($______) (“Contract Price”) which shall be paid to Developer/Contractor monthly 
based on percentage of completion. 
 

3. Change Orders.  District will be responsible to pay any additional construction costs 
incurred due to change orders requested by District.  
 

4. Meetings.  As part of the ongoing construction of the Employee Housing, an authorized 
representative from Developer shall meet periodically (but no less often than once every 
two weeks) with the Architect and District’s representative at a date and time mutually 
agreeable for the purpose of discussing the progress of construction and/or reviewing any 
proposed modifications to the Plans and Specifications.  Any proposed modifications to the 
Plans and Specifications shall be approved or disapproved by Developer, District, and the 
Architect as soon as practicable.  Developer shall not hold or attend any meeting related to 
the design or construction of the Employee Housing without advising the District’s 
representatives of the meeting and inviting the District’s representatives to the meeting. 

 
5. Prevailing Wage.  Contractor shall comply with the applicable prevailing wage laws for the 

Employee Housing. 
 

6. Bonds.  Contractor shall provide performance and payment bonds, each for 100% of the 
Construction Agreement price. 

 
7. Insurance.  Contractor and any subcontractors or materials suppliers shall provide the 

required insurance coverages necessary for a public works construction project, including 
builders risk coverage. 

 
8. Completion.  Developer shall complete the Employee Housing on or before twenty-four (24) 
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months after the Construction Commencement Date (“Construction Completion Date”) or 
will be subject to liquidated damages.  The Employee Housing shall be deemed completed 
upon the later of: (i) the Architect issues a certification that the Employee Housing has been 
completed pursuant to the Plans & Specifications; (ii) a notice of completion pursuant to 
Civil Code Section 8212 and 8214 has been recorded in the Official Records; and (iii) the City 
has issued a certificate of occupancy (“Construction Completion”). 
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Exhibit I 
Operations & Maintenance Agreement Summary Terms 

 
Summary of O&M Agreement Terms. The key terms of the O&M Agreement are 
summarized below.  In the event of a conflict between the summary and the O&M 
Agreement, the terms of the O&M Agreement shall control. 

 
1. Commencement Date.  The Construction Completion Date. 

 
2. Term.  55 years, subject to extensions by mutual agreement 

 
3. Maintenance Services.  Developer contract with a property management company to 

manage and provide all customary physical operating and maintenance services, including 
custodial services, maintenance, repairs, move-in services (painting, repairs, carpeting, etc.), 
move-out services (inspection, repairs, cleaning, etc.), and other tenant services to the 
District and the Employee Housing units and tenants (“Maintenance Services”).  
Maintenance Services will be provided as requested by Lot 2 owner from time to time. 
Maintenance Services will not include subleasing of the units. 
 

4. Fees.  TBD  
 

5. Payment.  TBD 
 

6. District’s Responsibilities.  The District’s obligations for services related to the Employee 
Housing will be limited to the following:   

 
 Marketing, negotiating, and entering into subleases with tenants of the Employee 

Housing units.  The subleases will include a security deposit agreed upon by Developer 
and the District and provision(s) indicating Owner Services included. 
 

 Annual tracking and verification the tenancy of District tenants and other tenants of the 
Employee Housing units.  This includes documenting and ensuring the other tenants’ 
compliance with AMI requirements. 

 
  




